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Barcelona Traction, Light, and Power Co.
Case

Belgium v. Spain

International Court of Justice, 1970.
International Court of Justice Reports, vol. 1970, p. 3;
International Law Reports, vol. 46, p. 178 (1970).

The Barcelona Traction, Light, and Power Co. was incorpo-
rated in 1911 under Canadian law for the purpose of supplying
elecrricity in Spain. In 1938, Spain declared the company bank-
rupt and took other actions detrimental to it and its sharehold-
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ers. Canada would not bring a suit in the International Court
of Justice; but, since an alleged 88 percent of the shareholders
were Belgian, Belgium did. Spain objected that Belgium could
not sponsor a complaint on behalf of the Barcelona Traction’s
owners because only the company had been injured and the
company was nor betgan.

JupGMENT OF THE COURT . . .

Seen in historical perspective, the corporate personality repre-
sents a development brought about by new and expanding re-
quirements in the economic field, an entity which in particular
allows of operation in circumstances which exceed the normal
capacity of individuals. As such it has become a powerful
factor in the economic life of nations. Of this, municipal law




fas had to take due account, whence the increasing volume of
zules governing the creation and operation of corporate entities.
=ndowed with a specific status. These enfitics have rights and
obligations peculiar to themselves.
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There is, however, no need to investigate the many differ-
==t forms of legal entity provided for by the municipal laws of
“tes, because the Court is concerned only with that exempli-
“=d by the company involved in the present case: Barcelona
ction—a limited Liability company whose capital is repre-
ted by shares. There are, Indeed, other associations, what-
=v2r the name attached to them by municipal legal systems,
=t do not enjoy independent corporate personality. The legal
= ierence between the two kinds of entity is that for the limited
~5ility company it is the overriding tic of legal personality
which is determinant; for the other associations, the continuing
==-onomy of the several members.

Municipal law determines the legal situation not only of
2 limited liability companies but also of those persons who
shares in them. Separated from the company by numerous
“=Ters, the shareholder cannot be identified with it. The con-
“=2% and structure of the company are founded on and deter-
#222d by a firm distinction between the separate entity of the
~“==pany and that of the shareholder, each with a distinct set of
“275. The separation of property rights as between company
hareholder is an important manifestation of this distinc-
"2 So long as the company is in existence the shareholder has
7ight to the corporate assets,

I is a basic characteristic of the corporate structure that the

company alone, through its directors or management acting in
its name, can take action in respect of matters that are of g
corporate character. The underlying justification for this is that,
in seeking to serve its own best interests, the company will
serve those of the shareholder too. Ordinarily, no individual
shareholder can take legal steps, either in the name of the
company or in his own name. If the shareholders disagree with
the decisions taken on behalf of the company they may, in
accordance with its articles or the relevant provisions of the
law, change them or replace its officers, or take such action as
is provided by law. Thus to protect the company against abuse
by its management or the majority of shareholders, severa]
municipal legal systems have vested i shareholders (some-
times a particular number is specified) the right to bring an
action for the defense of the company, and conferred upon the
minority of shareholders certain rights of the company vis-g-vis
its management or controlling shareholders. Nonetheless the
shareholders’ rights in relation to the company and its assets
remain limited, this being, moreover, 3 corollary of the limited
nature of their liability.

At this point the Court would recall that in forming a com-
pany, its promoters are guided by all the various factors in-
volved, the advantages and disadvantages of which they take
into account. S0 equally dogs a shareholder, whether he is an
original subscriber of capital or a subsequent purchaser of the
company’s shares from another shareholder, He may be seek-
ing safety of investment, high dividends or capital apprecia-
tion—or a combination of two or more of these. Whichever it
Is, it does not alter the legal status of the corporate entity or
affect the rights of the shareholder. In any event he is bound to
take account of the risk of reduced dividends, capital depreci-
ation or even loss, resulting from ordinary commercial hazards
or from prejudice caused to the company by illegal treatment of
some kind. "

Notwithstanding the separare corporate personality, a
wrong done to the company frequently causes prejudice to its
shareholders. But the mere fact that damage is sustained by
both company and shareholder does not imply that both are
entitled to claim compensation. Thus no legal conclusion can
be drawn from the fact that the same event caused damage
simultaneously affecting several natural or juristic persons.
Creditors do not have any right to claim compensation from a
person who, by wronging their debtor. causes them loss. In
such cases, no doubt, the interests of the aggrieved are af-
fected, but not their rights. Thus whenever 2 shareholder’s
interests are harmed by an act done to the company, it is to the
latter that he must look to institute appropriate action; for al-
though two Separate entities may have suffered from the same
wrong, it is only one entity whose rights have been infringed.

However, it has been argued in the present cage that a
company represents purely a means of achieving the economic
purpose of its members, namely the sharcholders, while they
themselves constitute in fact the reality behind it. It has fur-
thermore been repeatedly emphasized that there exists between
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a company and its shareholders a relationship describable as a
community of destiny. The alleged acts may have been directed
at the company and not the shareholders, but only in a formal
sense: in reality, company and shareholders are so closely in-
sorvvnnested dua prejudicial acly commiued agaimnst (¢ former
necessarily wrong the latter; hence any acts directed against a
company can be conceived as directed against its shareholders,
because both can be considered in substance, i.e., from the
economic viewpoint, identical. Yet even if a company is no
more than a means for its shareholders to achieve their eco-
nomic purpose, so long as it is in esse!*® it enjoys an inde-
pendent existence. Therefore the interests of the sharcholders
are both separable and indeed separated form those of the com-
pany, so that the possibility of their diverging cannot be de-
nied.

It has also been contended that the measures complained
of, although taken with respect to Barcelona Traction and caus-
ing it direct damage, constituted an unlawful act vis-a-vis Bel-
gium, because they also, though indirectly, caused damage to
the Belgian shareholders in Barcelona Traction. This again is
merely a different way of presenting the distinction between
injury in respect of a right and injury to a simple interest. But,
as the Court has indicated, evidence that damage was suffered
does not ipso facto justify a diplomatic claim. Persons suffer
damage or harm in most varied circumstances. This in itself

[28Latin for **in existence.’]

does not involve the obligation to make reparation. Not a mere
interest affected, but solely a right infringed involves respon-
sibility, so that an act directed against and infringing only the
company’s rights does not involve responsibility towarde the
shareholders, even if their interests are affected.

The situation is different if the act complained of is aimed
at the direct rights of the shareholder as such. It is well known
that there are rights which municipal law confers upon the latter
distinct from those of the company, including the right to any
declared dividend, the right to attend and vote at general meet-
ings, the right to share in the residual assets of the company on
liquidation. Whenever one of his direct rights is infringed, the
shareholder has an independent right of action. On this there is
no disagreement between the parties. But a distinction must be
drawn between a direct infringement of the shareholder’s
rights, and difficulties or financial losses to which he may be
exposed as the result of the situation of the company.

The Court found that the injured party was the company and
not its owners. Therefore, Belgium could not bring suit agains:
Spain on behalf of the company’s Belgian owners.

The Court noted that Spain had made no objection to Can-
ada bringing a complaint if it chose to do so. ““The Canadian
government’s right of protection in respect of the Barcelona
Traction Company,”” the Court concluded, *‘remains unaf-
Jfected by the present proceedings.’’ Canada, nevertheless.
chose nor 1o complain,
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